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PEOPLEOF THE STATE OF ILLINOIS, )

Complainant, ) STATE OF ILLINOIS
) PCB96-98 Pollution Control Board

V. )
) Enforcement

SKOKIEVALLEY ASPHALT, CO.,an Illinois )
Corporation,EDWIN L. FREDERICK,JR., )
individually andasownerand PresidentofSkokie )
ValleyAsphaltCo., Inc. andRICHARD J. )
FREDERICK,JR.,individually andasownerand )
PresidentofSkokieValleyAsphaltCo., Inc. )

)
Respondents. )

RESPONDENTS’ HEARING BRIEF FILED ON BEHALF
OF THE RESPONDENTSSKOKIE VALLEY ASPHALT, CO., AN ILLINOIS

CORPORATION, EDWIN L. FREDERICK, JR INDIVIDUALLY AND AS OWNER
AND PRESIDENT OF SKOKIE VALLEY ASPHALT CO,.,INC. AND RICHARD J.

FREDERICK, JR. INDIVIDUALLY AND AS OWNER AND PRESIDENT OF SKOKIE
VALLEY ASPHALT CO., INC.

As instructedin theHearingOfficers’sorder,theRespondents,SKOKIEVALLEY
ASPHALT, CO.,an Illinois Corporation,EDWIN L. FREDERICK,JR.,individually and as
ownerand PresidentofSkokieValleyAsphaltCo., Inc. andRichardJ. FREDERICK,JR.,
individually andasownerandPresidentofSkokieValley AsphaltCo., Inc. , by andthroughtheir
attorney,David S. O’Neill, hereinsubmittheirhearingbrief.

PARTIES INVOLVED

1. Complainant— Peopleof thestateof Illinois arerepresentedby theOffice oftheAttorney
GeneralofIllinois.

2. Respondents— SKOKIE VALLEY ASPHALT, CO., anIllinois Corporation,EDWIN L.
FREDERICK,JR.,individually andasownerand Presidentof SkokieValleyAsphalt
Co., Inc. andRichardJ. FREDERICK,JR.,individually andasownerandPresidentof
SkokieValleyAsphaltCo., Inc. representedby David S. O’Neill, 5487N. Milwaukee
Avenue,Chicago,IL 60630-1249andMichaelJawgielof 5487N. MilwaukeeAvenue,
Chicago,IL 60630-1249.
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FACTS ON THE RECORD

TheRespondentshavenotreceivedall ofthediscoverymaterialrelevantto this matter.
Consequently,theRespondentsreservetheright to amendits statementwith respectto the“Facts
on theRecord”in its hearingbrief.

1 SkokieValley AsphaltCo., Inc. wasan Illinois corporationthatoperatedat 700 . Lake St
in Grayslake,IL. (Dep. ofEdwinL. Frederickat 8).

2. Edwin L. Frederickis aresidentofIllinois whosehomeaddressis 6361 InnsbruckCourt,
Libertyville, Illinois (Dep.ofEdwinL. Frederickat 7).

3. RichardJ.Frederickis aresidentofIllinois whosehomeaddressis 814 EllenWay,
Libertyville, Illinois (Dep.ofRichardJ..Frederickat 8).

4. RichardJ.Frederickwasvicepresidentof SkokieValleyAsphaltCo., Inc. (Dep.of
RichardJ..Frederickat 14).

5. SkokieValleyAsphalthadagarageandkeptequipmentstorage,dispatchtrucksand
rollersat amaintenanceshopattheGrayslakelocation.(Dep.ofRichardJ..Frederickat
8).

6. SkokieValleyAsphaltdid notperformmixing of asphaltat theGrayslakefacility. (Dep.
of RichardJ..Frederickat8).

7. RichardJ.Frederickdid nothaveresponsibilityfor day-to-dayoperationsat theSkokie
Valley Asphaltsite in Grayslake.(Dep.ofRichardJ..Frederickat 17)

8. Bob Christensen,anemployeeofSkokieValleyasphaltCo., Inc. Hadresponsibility
completingDMR submittalsfor SkokieValley. (Dep.ofRichardJ..Frederickat 23).

9. At thetimethat SkokieValleyNPDESpermitwasduefor renewal,theofficersofthe
companydiscussedthematterwith representativesof theIEPA andwereofthe
impressionthattheywouldnot berequiredto apply for anindividualpermitbecausethere
Grayslakeoperationwould becoveredby ablanketpermitto be issuedto theIllinois
Truckers’ Associationor theAsphaltPavingAssociation. (Dep. ofRichardJ.. Frederick
at 32 to 35).

10. SkokieValleyAsphaltCo., Inc. retainedJim Huff of Huff andHuff Inc. to addressthe
problemof thedischargeto theAvon Ditch. (Dep.ofRichardJ..Frederickat 47 to 50).

11. After SkokieValley wassold thebusinessrecordsfor SkokieValleyweretakento the
landfill in Grayslakeby thenewownersofthebusiness.No copiesweremaintained.
(Dep. ofRichardJ..Frederickat 55 to 58).
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12. No gasolinewasstoredin undergroundstoragetanksatthesite. (Dep.of EdwinL.
Frederickat 13).

13. EdwinL. FrederickwasthePresidentof SkokieValleyAsphaltCo., Inc. (Dep.ofEdwin
L. Frederickat36).

14. SkokieValleypaidto haveboomsput into thewaterneartheSkokieValley asphaltplant
in Grayslakein responseto allegationsof adischarge.(Dep.ofEdwin L. Frederickat
47).

PLEADINGS

The ComplainantbroughtacauseofactionagainsttheDefendantspursuantto Section42
oftheIllinois EnvironmentalProtectionAct, 41 5ILCS 5/42 (2000)(“Act”).

2. Section12(f) oftheAct providesasfollows:

No personshall:
a. Causethreatenor allow thedischargeofany contaminantinto thewatersofthe

State... without an NPDESpermit for point dischargesissuedby theAgency
undersection3 8(b) of thisAct, or in violationof anytermorconditionimposed
by suchpermit...

3. Section305.102(b)of theBoardregulationsprovidesasfollows:

ReportingRequirements
b. EveryholderofanNPDES Permit is requiredto complywith themonitoring,

sampling,recordingandreportingrequirementsset forth in thepermit andthis
chapter.

4. StandardConditionNo. 19 oftheNPDESPermitNo. IL0065005providesasfollows:

Thepermitteeshall not makeany falsestatements,representationorcertificationin any
application,record,report,planorotherdocumentsubmittedto theAgencyor theUS
EPA,orrequestedto be maintainedunderthepermit.

5. Section3.09.102(a)oftheBoardWaterPollutionRegulationsprovidesasfollows:

NPDESPermitRequired
a. Exceptasin compliancewith theprovisionsoftheAct, Boardregulationsand

CWA, andtheprovisionsandconditionsof theNPDESpermit issuedto the
discharger,thedischargeofany contaminantorpollutantby anypersoninto
watersof theStatefrom apoint sourceor into awell shallbe unlawful.
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6. Section309.104(a)oftheBoardWaterPollution Regulationsprovidesasfollows:

Renewal
(a) Any permitteewhowishesto continueto dischargeaftertheexpirationdateofhis

NPDES Permitshallapplyfor reissuanceof thepermitnot lessthan180 days
prior to theexpirationdateofthepermit..

7. Section309.102(a)oftheBoardWaterRegulationsprovidesasfollows:

NPDESPermitRequired
a) Exceptasin compliancewith theprovisionsof theAct, Boardregulationsandthe

CWA, andtheprovisionsandconditionsoftheNPDESpermit issuedto the
discharger,thedischargeofany contaminantor pollutantby any personinto
watersoftheStatefrom apoint sourceor into awell shallbe unlawful.

8. Section305.102(b)oftheBoardWaterPollution Regulations,providesasfollows:

ReportingRequirements
b) Everyholderof anNPDESPermit is requiredto complywith themonitoring,

sampling,recordingandreportingrequirementsset forth in thepermit andthis
chapter.

9. SpecialConditionNo. 4 of SVA’s NPDESPermitNo.1L0065005providesasfollows:

“The permitteeshallrecordmonitoringresultson DischargeMonitoringReportforms
usingonesuchform for eachdischargeeachmonth.ThecompletedDischarge
Monitoring Reportform shallbe submittedmonthlyto IEPA, no laterthanthe 1 ~ day of
thefollowing month,unlessotherwisespecifiedbytheAgency.”

10. SpecialConditionNo. 1 ofSVA’s NPDESPermitNo. IL 0065005providesasfollows:

“Samplesshallbetakenin compliancewith the effluentmonitoringrequirementsand
shallbetakenat apoint representativeofthedischarge,butprior to entry into the
receivingstream.”

11. Section12(a)oftheAct providesasfollows:

No personshall:
a) Causeor threatenor allow thedischargeof any contaminantsinto theenvironment

in any Stateso asto causeortendto causewaterpollution in Illinois, eitheralone
or in combinationwith matterwith othersources,or so asto violateregulationsor
standardsadoptedby theIllinois Pollution ControlBoardunderthis Act.

12. Section304.105oftheBoardWaterpollution Regulationsprovides,in pertinentpart,as

4



follows:

Violation ofWaterQuality Standards
In additionto theotherrequirementsofthisPart,no effluent shall,aloneor in
combinationwith othersources,causeaviolationofany applicablewaterquality
standard...

13. Section304.106 oftheBoardWaterpollutionRegulationsprovides,in pertinentpart,as
follows:

OffensiveDischarges
In additionto theotherrequirementsof thisPart,no effluentshallcontainsettleable
solids,floatingdebris,visible oil, grease,scum,or sludgesolids. Color, odorand
turbidity mustbe reducedto belowobviouslevels.

14. Section304.141(a)oftheBoardWaterPollution Regulationsprovides,in pertinentpart,
asfollows:

NPDESEffluent Standards
(a) No personto whom an NPDESPermithasbeenissuedmaydischargeany

contaminantin his effluent in excessofthestandardsandlimitations for that
contaminantwhicharesetforth in thepermit.

ISSUESOF FACT AND LAW

Did anyand/orall of theRespondentscauseorallow anyoftheviolationsallegedin the
Plaintiff’s SecondAmendedComplaint?

2. Did the activitiesany or all oftheRespondentscausedor allowedviolationsofSection
12 (f) oftheAct and 35 Ill. Adm. Code305.102(b)?

3 Did theactivitiesany or all oftheRespondentscausedor allowedviolationsofSection12
(f) of theAct and 35 Ill. Adm. Code309.102(a)and309.104(a)?

4. Did theactivitiesof theStatedischargethedutiesoftheRespondentsto file for renewal
of its NPDES permit?

5. Does theComplainant’sfailure to timely file its ComplaintagainsttheRespondents
createadefenseunderthedoctrinesof lachesandequitableestoppel?
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APPLICATION OF LAW

1. TheRespondentsarein theprocessingofidentifying caselawboth in theIllinois Court
systemandoftheIllinois Pollution ControlBoardin supportoftheirposition. The
Respondentscannot completethisprocessuntil it hasreceivedall ofthediscovery
materialin this matter. TheRespondentsreservetheright to amendthis hearingbrief
whenadditionalcaselaw materialshavebeenidentified.

2. It is arguedthatRichardJ.FrederickandEdwinL. Frederickdid not causeorallow any
of theallegedviolationssetforth in theComplaint.

WITNESSES

1. RespondentEdwinL. Frederickwill be testifyingasafactwitnesson behalfofthe
Respondents.

2. JamesHuff will be testifyingasafact andexpertwitnesson behalfoftheRespondents.

EXHIBITS

1. TheRespondentseffortsto compilea list ofexhibitsto beusedathearinghasbeen
hinderedbythefactthatthediscoveryprocessin this matterhasnotbeencompleted.The
Respondentsreservetheright to submitexhibit itemsat a latertime.

2. TheRespondentsreservetheright to utilize any documentproducedduringdiscoveryor
usedduringtrial by theComplainants.

Respectfullysubmitted,

42~)i44~i’
Dav.id’~.O’Neill

David S. O’Neill
5487N. MilwaukeeAvenue
Chicago,IL 60630-1249
773 283-6916
AttorneyCodeNo.: 52275
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CERTIFICATEOF SERVICE

I, theundersigned,certifythat I haveservedtheattachedHearingBriefby handdelivery
on September22, 2003,uponthefollowing party:

Mitchell Cohen
EnvironmentalBureau
AssistantAttorneyGeneral
188W. Randolph,20th Floor
Chicago,IL 60601

/ D~dS. O’N~iII

NOTARY SEAL

SUBSCRIBEDAND SWORNTO ME this ~

dayof Aft. ,20 ~

~ 1~N~1



RE CE ~V ED

CLERK’S OF~CE

SEP 2 2 2003

STATE OF ILLINOIS
Pollutton Control BoardComplainant,

Enforcement
SKOKIE VALLEY ASPHALT, CO.,anIllinois )
Corporation,EDWIN L. FREDERICK,JR., )
individually andasownerand Presidentof Skokie )
ValleyAsphaltCo., Inc. andRICHARD J. )
FREDERICK,JR.,individually andasownerand )
Presidentof SkokieValley AsphaltCo., Inc. )

)
Respondents. )

NOTICE OF FILING

PLEASE TAKE NOTICE thatI havetodayfiled with theOffice oftheClerk oftheIllinois
Pollution ControlBoard,theRespondents’sHearingBrief, a copyof which is herebyserved
uponyou.

DaviØ~S~O’Neill

September22, 2003

DavidS. O’Neill
5487N. MilwaukeeAvenue
Chicago,IL 60630-1249
773 283-6916

BEFORETHE ILLINOIS POLL

v. )
)

) PCB96-98

Attorney CodeNo.: 52275


